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“In England amidst the clash of arms the laws are
not silent. They may be changed, but they speak
the same language in war as in peace. It has
always been one of the pillars of freedom, one of
the principles of liberty for which... we are now
fighting, that the judges... stand between the
subject and any attempted encroachments on his
liberty by the executive, alert to see that any
coercive action is justified in law” (Liversidge V.
Anderson [1941] 3 All E.R. 338, 361).

Y2 DINT NIIDT INYH (P2 770 71037 0P NIWDX PR T NRT .21
75 .0Ip» 952 95 .pT XIT AYUAI? W 172 21237 P .0IPW nya 7Invmy annb
DIRT NIPI5TD oA NRY 1YY Nt TIIRD IR 07p% MIWDR PR LPRIWA PRIIA
QY °> ,ARHNN ANNRAN IINWAY LY 331 nva 1 AR n nya i nnvyaa
*1%2 1TPOHN2 YW1 DX LIOXR LAIAR [WWI AR DR WA (001 0T NN
1T 7rman aANbwI oIbWw n°2 YIRS 1TPDN DR KRPH? Y1 XY vy nnntn
NPPINNT MWIT 2w 1NIYYR N X7 AW 011°0 2’2 DLDIWT NWIT YW AN
X NN NUDIWR NWIT YW MIYLAW X7 752 72°07 .017°0 NDIPN2 NYRInM
NIAXIW JARD LEWNT N2 YW INP 0D IRW NI IV MHIX P02 03 P0IPINTT
TIPANN 17 LNIIART NPIWIT PW INIvY 15 XD .NIWRY NIWwIn nIsva Yw minieb
nwapa (Jackson) 1I0p’3 VDIV NRT P°27°2 2’0’7 LNRT IO KD WK 217

: 19182 ,Korematsu

“A judicial construction of the due process clause
that will sustain this order is a far more subtle
blow to liberty... A military order, however
unconstitutional, is not apt to last longer than the
military emergency... But once a judicial opinion
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rationalizes such an order to show that it
conforms to the Constitution, or rather rationalizes
the Constitution to show that the Constitution
sanctions such an order, the Court for all time has
validated the principle of racial discrimination in
criminal procedure and of transplanting American
citizens. The principle then lies about like a
loaded weapon ready for the hand of any
authority that can bring forward a plausible claim
of an urgent need... A military commander may
overstep the bounds of constitutionality, and it is
an incident. But if we review and approve, that
passing incident becomes the doctrine of the
Constitution. There it has a generative power of
its own, and all that it creates will be in its own
image” (Korematsu v. United States, 323 U.S.
214, 245 (1944)).
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“The decision to enter into a marriage relationship
and to sustain such a relationship is a matter of
defining significance for many if not most people
and to prohibit the establishment of such a
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relationship impairs the ability of the individual to
achieve personal fulfillment in an aspect of life
that is of central significance. In my view, such
legislation  would clearly constitute  an
infringement of the right to dignity. It is not only
legislation that prohibits the right to form a
marriage relationship that will constitute an
infringement of the right to dignity, but any
legislation that significantly impairs the ability of
spouses to honour their obligations to one
another would also limit that right. A central
aspect of marriage is cohabitation, the right (and
duty) to live together, and legislation that
significantly impairs the ability of spouses to
honour that obligation would also constitute a
limitation of the right to dignity” (CCT 35/99
Dawood v. The Minister of Home Affairs, 2000).
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"With respect to spouses and family members,
there is only one, joint marriage or family. It would
be contrary to the essence of the ideal of unity of
marriage and family and the equal rights of
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spouses set down in Art. 3(2) of the Basic Law
when the scope of protection afforded by Art. 6(1)
were to be substantively and procedurally
restricted to a certain marital partner or family
member". (BVerfGE 76,1, judgment of 12 May
1987)
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“[Tlhere can be no question but that those
children, as citizens, have got a constitutional
right to the company, care and parentage of their
parents within a family unit. | am also satisfied
that prima facie and subject to the exigencies of
the common good that that is a right which these
citizens would be entitled to exercise within the
State". (Fajujonu v. The Minister of Justice,
Supreme Court No. 387 [1990], IR 151); @3 IXM
Siobhan Mullally, "Citizenship and Family Life in
Ireland: Asking the Question 'Who Belongs?",
Legal Studies vol. 25 (2005), 578).
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TIPRY 7°2WINI 17737 NIIR AR YW anioT nx 13y (Nationality Act of 1952
*12 DR X277 DROT QRP PR 02AWIN IR QIR 5 ,IRWT 1°2,32 ¥ap) .Mnown
IX L3I0, (legitimate) 7>pIn” 9973 97337 71 PN TIRY 7397 001 000 oA
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PIM 23 1YL INRD T2 Hw 1aRD 7117 NI5T 71917 KD LNORPIINKT IR QY ITIPXR
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73777 APA AT AIpn2 IR AW AR 21T NYT PIRIT (of scrutiny
SNPINT RIT PINAW 2177 PuDIW AR 77 0°02 Y (rational basis) N2 71PN
>, LIV NYI2 ,Iwap (White) v>>11 (Brennan) 1392 ,(Marshal) Ywan oovown
TPHAANT 73IT7 717 NINDWA TINPRY NI5TA AYADT YV NPLIDWI NP AT NATT
©°03 Y¥ .N°NpIN TI0° NIDT NIDIN B2 2PN ANMT L(strict scrutiny) 0132
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"[T]he statute interferes with the fundamental
freedom of personal choice in matters of marriage
and family life. The right to live together as a
family belongs to both the child who seeks to
bring in his or her father and the father who seeks
the entrance of his child” (810). : 03 IXT
j- Guendelsberger, "Implementing Family
Unification Rights in American Immigration Law:
Proposed Amendments"”, 25 San Diego L. Rev.
253 (1988)).
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N. Emiliou, The Principle of Proportionality in European Law: A 1IX97)
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"Measures taken on grounds of public policy or
public security shall comply with the principle of
proportionality and shall be based exclusively on
the personal conduct of the individual concerned.

The personal conduct of the individual
concerned must represent a genuine, present and
sufficiently serious threat affecting one of the
fundamental interests of society. Justifications
that are isolated from the particulars of the case
or that rely on considerations of general
prevention shall not be accepted".

INYADW PYENANRIT 12902 NIPNT NI NWIT2 9700 RP IARA NPInT bW 71
7132) DI’DPIN 7107 NI°IDT2 NIV°AD .TI0° NIDT2 AYAD Sw nm’npmb RIND ANIND
,D1RPIN nad nIMwy (-‘t’59-‘h‘l JI10°RY L,AVIING WHIN LN WHIN LIV 2n WOIN
5w 12991 "2 .(strict scrutiny) “N*19Bpn NP7 MW AT 7ITINYhY 72523
,DN°7258 1 n°%on1 NPYIR® NPIWDHRI 00710 1°2n ,ﬂ’D’? w33 7°I80 17T PP
(least restrictive) 90172 TLYINT R°7 NIOT2 INY°IDW °Y¥HAKRA 2Im2% meann by
L. Tribe, American Constitutional Law (2"* ed. 1988), 1037-8, 1451- 1X1)
yap 37 7w 1wID2 .(1482; E. Chemerinsky, Constitutional Law (1997), 532
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“[S]trict scrutiny at least requires a case by case
determination of the question, sensitive to the
facts of each particular claim” (Gonzales v.
Centro Espirita Beneficente Uniado Do Vegetal,
Case no. 04-1084, February 2006, para. lll-A;
Employment Division : 23 187 ; (021111 W19 — 19719)
v. Smith , 94 U.S. 872, 899 (1990)).

NI¥IRA PPl WX PN (na1 Aphteker v. Secretary of State nwapa Ywn® 7>

]?’Tﬂﬂb nPROININIPH 7a%Dm1 "2 Y 90X WK ,11APA °*%'v7 awn 1172 D*2an
'[1’7737';'{ VOWMT N°2 .AYDMNA ANy APWIR *1NW 2R 112°02 P 3T PIN 112972
IvN PInaw n*Sannw 7232 9°21 LBWNT N°2 .PhpIn 'nba 2102 92190 YW yap
LOIWR °I2TD .NPIN PR 77T ORI °D YAp IR LRI n°%on R°7 owand

: (Goldberg) 3727572

"[E]lven assuming that some members of the
Communist Party... had illegal aims and engaged
in illegal activities, it cannot automatically be
inferred that all members shared their evil
purposes or participated in their illegal conduct...
The broad and enveloping prohibition
indiscriminately excludes plainly relevant
considerations such as the individual's
knowledge, activity, commitment, and purposes in
and places for travel. The section therefore is
patently not a regulation narrowly drawn to
prevent the supposed evil... yet here, as
elsewhere, precision must be the touchstone of
legislation so affecting basic freedoms" (378 U.S.
500, 504, 515 (1964) :o3 IR Sugarman V.
Dougall, 413 U.S. 634, 647 (1973); Regents of
Univ. of Cal. v. Bakke, 438 U. S. 265 (1978); City
of Richmond v. Carson, 488 U.S. 469 (1989);
Johnson v. City of Cincinnati, 310 F.3d 484
(2002); Gratz v. Bollinger, 539 U.S. 244 (2003);
Grutter v. Bollinger , 539 U.S. 982 (2003)).

97140 17012 030 (1)
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“[T]he strict scrutiny test ... contemplate[s] an
inquiry more focused than the Government's
categorical approach. [1t] requires the

Government to demonstrate that the compelling
interest test is satisfied through application of the

challenged law ‘to the person’ — the particular
claimant whose sincere exercise of religion is
being substantially burdened. ... [T]his Court

look[s] beyond broadly formulated interests
justifying the general applicability of government
mandates and scrutinized the asserted harm of
granting specific exemptions to particular religious

claimants. ... [T]he State need[s] to show with
more particularity how its admittedly strong
interest ... would be adversely affected by

granting an exemption” (TWL).

'nba 11°17 202 WINw By uhmn 1DIR2 IDIRT PIN °D ¥YAPI ,07111] TI0192 72
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LOWMNT N°2 ¥ap hINR 7AWID2 .'m’?'ID *57%% 71 002 PWHANWwH WX n°n3 1%32p
-1 °12) D°IIN DN ﬁk\:i?‘? A0 AWHBRN PR AWR 73230 0 PIn 2 11"7:7.'{
Wisconsin ) Ralrall *n%2a 13°77 D110 NI7A0MHA 1779 DR ‘[JZ‘W DWpPan IR (Amish

.(v. Yoder, 406 U.S. 205 (1972)
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J. Kirk, “Constitutional Guarantees, Characterisation and the IX7) 0IXnR

.(Concept of Proportionanity”, 21 MULR 8 (1997)
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: 70 w192 (McLochlin C.J.)

“The final proportionality assessment take all the
elements identified and measured under the
heads of Parliaments objective, rational
connection and minimal impairment, and balances
them to determine whether the state has proven
on a balance of probabilities that its restriction on
a fundamental Charter right is demonstrably
justifiable in a free and democratic society” (p.
99).
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“It is no requirement... that all evils of the same
genus be eradicated or none at all” (Railway
Express Agency v. New York, 336 U.S. 106, 110
(1949)).
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The reason that generosity should give way,
rather than the stringent standard of justification,
concerns the policy-making role of the courts. If
the scope of the guaranteed right is wide, and the
standard of justification is relaxed, then a large
number of Charter Challenges will come before
the courts and will fall to be determined under
section 1. Since section 1 requires that the policy
of the legislation be balanced against the policy of
the Charter, and since it is difficult to devise
meaningful standards to constrain the balancing
process, judicial review will become even more
pervasive, even more policy-laden, and even
more unpredictable than it is now. While some
judges will welcome such extensive powers, most
judges will be concerned to stem the wasteful
floods of litigation, to limit the occasions when
they have to review the policy choices of
legislative bodies, and to introduce meaningful
rules to the process of Charter review. These
purposes can be accomplished only by restricting
.the scope of Charter rights (P.W. Hogg
“Interpreting the Charter Rights: Generosity and
Justification” 28 Osgoode Hall L.J. (1990) 817,
819-820.
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Halsbury’s Laws of England, vol 18 (4™. :5wn% 387 .1°»In02 X12% 02857 10

sed., 1977), para 1726

In customary international law a state is free to
refuse the admission of aliens to its territory, or to
annex whatever conditions it pleases to their
entry.

Abdulaziz) Abdulaziz pw9pa 0IX nI7101% *5IRN 1797 D°a bw MNP°0D TV IR
:(Cabales and Balkandali v. U.K. (1985) 7.E.H.R.R147

As a matter of well established international law
and subject to it's treaty obligations a state has
the right to control the entry of non-nationals into
its territory.
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Nishimura Ekiu v. U.S, 142nw152,1892 Niwa 7y ,277IX2 11297 vdWNi-N*2
:U.S. 651,659 (1892)

It is an accepted maxim of international law that
every sovereign nation has the power, as inherent
in sovereignty, and essential to self- preservation,
to forbid the entrance of foreigners within its
dominions, or to admit them only in such cases
and upon such conditions as it may see fit to
prescribe.
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An alien has no constitutional right to enter, or to
stay in, the United States (3B American
Jurisprudence 2d, Aliens and Citizens, § 2291.

;909%  Knauffnwao :5wn® ,71v X1
Fiallo v. Bell, 97 S.Ct. 1473 (1977); Landon v. &acia, 103 S.Ct. 321 (1982);

DI3°7Y RWI PR T D WP ,7°ILI22 2IWIYY vDWMNI-N’A pod B3 D
R. Nw1ID3 11717 I1%7 voIwn YW 11wH31 .R3%nnT PN orRNA2 KPR 771025
:v. Governor of Pentonville Prison [1973] 2 All E.R41, 747

[NJo alien has any right to enter this country
except by leave of the Crown; and the Crown can
refuse leave without giving any reason:

ORNA2 ROR PR 9372 10w 95 XY ,ArInh 015°7% RWI IPR LRIBR T .52
2103 0°2°%¥M77 Q*I*HNN TI°AT PPIN IPPIT 1OX 021V 1137 NI L,APING PNk
VD NYn AN YY1 aT67 09718 DY 0°001217 N1%23°m1 2°RIN AR wpani
,"29%5 281 0202 HY 79°37% 22IAYIN P2 ©°1PNANT B2IT07 1Y IRENI ,YwnY LT
-PIRY DIRD ,INR REID LTIVI DA LNINCID 2R L,ONADWN 2¥M L9 ,VIZPH
NI37 NI°T7 00 REMNI 191 ,7371°30% 22INYIN 12 mINAaL TI0° W O R RN
0°77077 .7PPKR ©I3ANT 9D0N DX [YAMAT (ALIP) T0I°H NIVIIPI NIDIVIN
571891 19177 M11% ORNAA ATV (P10 22INWNI LI Y3Y o 02Inn 0°1Ton
3A American Jurisprudence 2dliens and ,?wn% ,IX7 277982 2817 Y 7100

: Citizens, 81

The history of the immigration laws of the United
States is one of evolution from no restrictions to
extremely narrow qualitative restrictions, to
additional qualitative restrictions, and later to
more extensive qualitative restrictions, including
ethnic ones, and eventually to quantitative
restrictions.
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“Family Reunification Evaluation Project” (Finai2004 Mw® 3y °5I11°KRT TIM°KR2

Report, The European Commission: Targeted SocionBooc Research, Brussels
:2004) 22

Although international documents endorse family
rights, none of the declarations establishes an
explicit right to family reunification. Likewise,
although the Convention on the Rights of the
Child demands that applications by a child or
parents to enter or leave the State for the purpose
of family reunification be handled in a “positive,
humane and expeditious manner ... there is no
specification that the provision provides the basis
for legal claims to family reunification ... The
second area of international law, which may be
conflictual with the principle of universal family
reunification, refers to the precedence of State
sovereignty
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No Government wished to find itself shackled to a
precise and enforceable standard of family
reunification rights that would impede on the
State’s sovereign right to control who entered and
settled on its territory (at p. 10).
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7NI5HDIY 71T NN NYNID T NIOT DW ANAa PRIV CHYLm NINbWwN

(6 'Y ,QW) YR A7 0 ¥I1ApY

[Iln all the international instruments adopted,
States have opposed any recognition of a right to
family reunification that might be considered to
substantially curb States’ sovereign right to
control who may enter or settle in its territory.
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The configurative analysis of the Bill in terms
of national security versus civil liberties may be
as misleading as it is inappropriate in its framing
of the issues. It appears to suggest - however
inadvertently - that those who are against the
legislation are the true civil libertarians, while
those in favour of it are somehow indifferent to, if
not insensitive to, civil liberties. The point is that
there are good civil libertarians on both sides of
the issue - and the civil libertarian issue should be
considered on the merits and not as a function of
the labeling of one's positions as being for or
against the legislation.

The better approach from a conceptual and
foundational point of view is to regard the
legislation as human security legislation, which
seeks to protect both national security - or the
security of democracy if not democracy itself -
and civil liberties. As the United Nations puts it,
terrorism constitutes as fundamental assault on
human rights and, as such, a threat to
international peace and security, while counter-
terrorism law involves the protection of the most
fundamental of rights, the right to life, liberty, and
the security of the person, as well as the
collective right to peace.

Irwin Cotler, “Thinking Outside the Box: Foundational Principles for a
Counter-Terrorism Law and Policy”, in The security of freedom: Essays on
Canada's Anti Terrorism Bills (Ronald J. Daniels, Patrick Macklem and Kent
Roach eds., 2001) 111, 112-113.
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Because the declaration of war between
sovereigns transforms every individual subject
and citizen of those sovereign nations into
enemies, the traditional law of nations naturally
require that enemy aliens be accorded different
legal status than alien subjects hailing from
friendly powers. In particular, the treatise writers
found that the law of nations imposed severe
restrictions on the nature of the contacts between
subjects of sovereigns at war with each other.
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Article 16.

(1) Men and women of full age, without any
limitation due to race, nationality or religion, have
the right to marry and to found a family. They are
entitled to equal rights as to marriage, during
marriage and at its dissolution.

2) ....

(3) The family is the natural and fundamental
group unit of society and is entitled to protection
by society and the State.

(Universal Declaration of Human Rights, 1948)
,QINRT NI”IOT 5Y 171315 NYDIIPRT TINKRT 03 ayap L1 7A0%% 710 ARX¥Y°2
e}
Article 8.
(1) Everyone has the right to respect for his

private and family life, his home and his
correspondence.
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(2) There shall be no interference by a public
authority with the exercise of this right except
such as is in accordance with the law and is
necessary in a democratic society in the interests
of national security, public safety or the economic
well-being of the country, for the prevention of
disorder or crime, for the protection of health or
morals, or for the protection of the rights and
freedoms of others.

(Convention for Protection of Human Rights and
Fundamental Freedoms, 1950)
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"The freedom to marry has long been recognized
as one of the vital personal rights essential to the
orderly pursuit of happiness by free men.
Marriage is one of the "basic civil rights of man,"
fundamental to our very existence and survival.
Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
See also Maynard v. Hill, 125 U.S. 190 (1888)."

Griswald v. @3 X% ;Loving v. Virginia, 388 U.S. 1, 12 (1968))
.(Connecticut, 381 U.S. 479 (1965)
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"The right to marry has always been a right
recognised by the laws of this country long before
the Human Rights Act 1998 came into force. The
right of course is also enshrined in art 12 of the
convention." (R (on the application of the Crown
Prosecution Service) v. Registrar General of
Births, Deaths and Marriages, [2003] 1 All ER 540
(C.A., 2002).
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Irene Fahrenhorst, Family ;433 ,(1973-1"'7wn)
Law as Shaped by Human Rights, T.A University

7.Studies in Law vol. 12 (1994) 33.
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"When a city undertakes such intrusive
regulations of the family...; the usual judicial
deference to the legislature is inappropriate. 'This
Court has long recognized that freedom of
personal choice in matters of marriage and family
life is one of the liberties protected by the Due
Process Clause of the Fourteenth Amendment.’
Cleveland Board of Education v. LaFleur, 414
U.S. 632, 639-640, 94 S.Ct. 791, 796, 39 L.Ed.2d
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52 (1974). A host of Cases..., have consistently
acknowledged a ‘'private realm of family life which
the state cannot enter.' Prince v. Massachusetts,
321 U.S. 158, 166, 64 S.Ct. 438, 442, 88 L.Ed.
645 (1944)." (Moore v. City of East Cleveland,
Ohio, 431 U.S. 494, 499 (1977).
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"...the Court considers that the decision-making
process concerning both the question of the
applicant's expulsion and the question of access
did not afford the requisite protection of the
applicant's interests as safeguarded by Article 8.
The interference with the applicant's right under
this provision was, therefore, not necessary in a
democratic society." (Ciliz v. Netherlands, 33
EHRR 623 (2000)).
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"There is no evidence that the trust ever

recognised, much less addressed, the

interference with the appellant's art 8 rights. In

none of the documents generated by the trust's

consideration of her case can any reference to art

8 be found. Mr Toner claims that what the trust

officers were embarked upon in considering Mrs

Connor's case was 'in essence' an art 8 exercise.

We cannot accept that argument. The

consideration of whether an interference with a

convention right can be justified involves quite a

different approach from an assessment at large of

what is best for the person affected.” (Re Connor's
Application for Judicial Review [2004] NICA 45;
[2005] NI 322(C.A., 2004)).
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"A central aspect of marriage is cohabitation, the
right (and duty) to live together, and legislation
that significantly impairs the ability of spouses to
honor that obligation would also constitute a

limitation of the right to dignity." (Dawood v. The
Minister of Home Affairs, 2000 (3) SA 936 (CC).
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"Of course, the family is not beyond regulation.

See Prince v. Massachusetts, supra, 321 U.S. at

166, 64 S.ct. at 442. But when the government

intrudes on choices concerning family living

arrangements, this Court must examine carefully

the importance of the governmental interests

advanced and the extent to which they are served

by the challenged regulation." (Moore v. City of

East Cleveland, Ohio, 431 U.S. 494, 499).
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Laws of Fear: Beyond the Precautionary Principlemsda Sunstein 31717
:(Cambridge, 2005)

When public fear is excessive, it is likely to pume
unjustified infringements on liberty. In democratic
nations in the twentieth century, public fear hed to
unjustified imprisonment, unreasonable intrusions
from the police, racial and religious discriminatio
official abuse and torture, and censorship of sheét
short, fear can lead to human rights violationstlod
most grotesque kind (pp. 225-226).

D°D713 @*0°R AP P2 2Puab 7°viIT YV 19502 Y P03 Sunstein ImIvnn
: D771 IRYIND YADI 1K T12°¥7 217 12V DIpN

If the restrictions are selective, most of the palwill

not face them, and hence the ordinary politicalokze
on unjustified restrictions are not activated. hege
circumstances, public fear of national securityksis
might well lead to precautions that amount to
excessive restrictions on civil liberties. The
implication for freedom should be clear. If an extal
threat registers as such, it is possible that peayll
focus on the worst-case scenario, without consiagri
its (low) probability. The risk is all the greatarhen

an identifiable subgroup faces the burden of the
relevant restrictions. [...] if indulging fear is dbsss,
because other people face the relevant burdens, the
the mere fact of "risk", and the mere presenceeaf f
will seem to provide a justification (pp. 204-205)8).
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"We cannot reject as unfounded the judgment of
the military authorities and of congress that there
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were disloyal members of that population, whose
number and strength could not be precisely and
quickly ascertained... It was impossible to bring
about an immediate segregation of the disloyal
from the loyal that we sustained the validity of the
curfew order as applying to the whole group. In
the instant case, temporary exclusion of the entire
group was rested by the military on the same
ground."” (Korematsu, id., at 219)

,TwnR

"There was evidence of disloyalty on the part of
some [citizens of Japanese ancestry — A.P.], the
military authorities considered that the need for
action was great, and time was short."
(Korematsu, id., at 223-4)

,112°00 Sw 12°0% tonnn ,Murphy vpIwR DWKXI2I ,LIV DT VDWW
D YXNINRT ]’377 ,1DP%71 712°017 °DIX 1°2 N°NTM n°%11°%7 aPxNna 1112'7 , 17789
: 17101 71D Q0 P1IT

“In adjudging the military action taken in light of
the then apparent dangers, we must not erect too
high or too meticulous standards; it is necessary
only that the action have some reasonable
relation to the removal of the dangers of invasion,
sabotage and espionage. But the exclusion, either
temporary or permanently, of all persons with
Japanese blood in their veins has no_such
reasonable relation. And that relation is lacking
because the exclusion order necessarily must rely
for its reasonableness upon the assumption that
all persons of Japanese ancestry may have a
dangerous tendency to commit sabotage and
espionage and to aid our Japanese enemy in
other ways... no reliable evidence is cited to show
that such individuals were generally disloyal...or
had otherwise by their behavior furnished
reasonable ground for their exclusion as a group.”
(Korematsu, id., at. 235-236)
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“IT]o infer that examples of individual disloyalty

prove group disloyalty and justify discriminatory

action against the entire group is to deny that

under our system of law individual quilt is the sole

basis for deprivation of rights... is to adopt one of

the cruelest of the rationales used by our enemies

to _destroy the dignity of the individual and to

encourage and open the door to discriminatory

actions against other minority groups in_the

passions of tomorrow.” (Korematsu, id., at. 240)

nawni Korematsu 7°°1¥3 °1p>InR7 1177 ©OWNAT N°2 *UDIW 217 NPPOD
MPran YW nPNpInm PI00°7a TN MIPDRA MITITDRA I” NARY 0°37 C1yva
:5wnY% 1X7) .29vnn

(E. V. Rostow, “The Japanese American Cases — A Disaster”, 54 Yale. L. J.
489 (1945);

Liam Braber, "Comment: Korematsu's Ghost: A Post-September 11
Analysis of Race and National Security," 47 Villanova L. Rev. 451 (2002).)

T IR 17va MY avRe nhona MW AwID ANIR2 N12°037

WAWIY NNIYLY 777 7R 217 NYII QW A9MIAW NPNPINGT 70°DNN VP12 NAWINT
NDIIA IYIADM YINU1 .NIMIT NTIVY NPWYA IR 1AW L1105W 7173102 710707 20n
11 IR DY 13 51PNIIOT DY NNpIn 733a% IRIA 191N iR 2w 712083
7ONYM 1YY 0°AYRY 275 52 W’ OXR 03 DPYRITIIPR MIPPD CYIMAR NIVINARI
131 .719°0% N1M2AN07 YW 0°1»°I0m 229 NINIT T30 NMIYAWH OX 19°DRI ,NDO]
NIINYI NOWY ‘3 770 5627/02 ¥733) 13°°1 °5IY PY 03 XYR 1170 DY p KD 03

.(77,70 (5)131°730 ,0°NoWnna

733 710

230

SR vowAT BXeT NEVO.CO.11n"ya 19x5 axxn 1
a47.doe03070520\121\C:\Documents and Settings\yonatand\Desktop




D91 Y ) Y29YN VIWNT NINIIY YVIVNT 1IN NINTY 7052/03 %)

7P7wn1 L0710 IR 12 CNIALAT 2XA7 YW INININY whon® XY WOX .22
°10 DR 0IPY WOw Qwd ,Nya 732 JPAIR 0 DY 1aa° 7180 Yy nbuint m1vhvn
0°357¥2 [IVAT 772IX NIOO 21BN IPWIAY W2 5,712 111ANALY 0n% 71507
AL IV YPI YY IR NIDT YW NP AWM IRTRY w2 .0IR NI DY 713023
7o°0N7 7219V L1 nYone Yy 77Dpa X932 07713 AYIRIT NP0 NINYIW XY3
NITI0°a @Y R IXINAY 2NLY LAY pRw AR ,0TR NIIOT YV AN nonpInm
71252 7997, YA Y 02219y HRIW A 00IPINTR 02O N7 *0IDT P NPINT IVWHT
IR 72°%0n WML wr .nboon xxPaL a1y nrazy wIntn® 10157121 0IKRA
NX 7372% W2 .0TR N15T2 7Y A% R22M IXINRW DIpH IPDRA RPIDD 1INV 1IVV
HOW L1137 *I7an 0D Yy INIR TINRDI L,0°P172 22101 0D HY INNXIV DRI ININHKR

.N1Manon 9oy

7R3 C1INLAT JIXT DR YRR w0 DY AvTY ADnmw PR AT 7Ipna
DIPPWR YW INPEIY P2 9501 YD WA IR LAPINT 0T DY 22vvin v
79YNT 1™ DIR NIISTR AYADR NRRI 1A% Larann o by yvid onnvan
by 5 ,NRW N1 ,7IponY AYIA CIR L,T3°DY PN NI12pYa NRIMR ANWRIT
0’57ya 7IKRY DIpM PR L5 03 ,NRT OV .OTRT NIOT *102 Nad? *1nvan »pwn
(273731 9DOM R>XITD) 771X NOORM 12YNT ,TI°5YY .00 0237V RYR ,D0IMIN
N171vIDT NIP I MW YR YRIW D 0°1°00%D AT 12 N1 HY PINA ANY 1IYHT
INNRIY LAIRIT IR DTIPI IR APWHT RIT PIRITITIR 7150 PROXILID 1INRY
WOW 010707 AR IR CYINR DY 03 PPN IR 1R, 1nuan Mipwn Yw noonn
597 %Y 1971,0°9RIW° 237 °12 oY INRNAY DWpaANY 70°13 N0 1N TIRD yonb
on2°w> 727137 ,79NI7 DN0YIOW 0 1vOYD 31T °12Y orra MY MIRIW MpeR
DINANR Yy AR PIPRW 1PI7 10 L, 1nvan Ypwn Y nonen InnxIy LoRIwea
PR 2177199 T1I85 WL IR 227 0INvIT MY Y

YXINI IY0I *0IDYY L,pINT YW 1mbva 9272 XOWIR NIPONY NDIVIN IR .25
A7 by

nubIw

0711712 'R V9101

231

X vownn Ren NEVO.CO. il n"ya ks axe 1

a47.doe03070520\121\C:\Documents and Settings\yonatand\Desktop



D91 Y ) Y29YN VIWNT NINIIY YVIVNT 1IN NINTY 7052/03 %)

'n (0I9°72) R*W1D TIWwnT 120 YW Ny NNNAW 01277 P YR IR 02oon .1
DOW3T PPWH POIR P2 'R ROWIT AN PW INYIN ANW NYIW L3192 1RO LPwn
ROWIT a0 YW TY onTnY 172 MR 0pIv R DR 00 AN oon*on

p2n3) AnBw» 1% NPNPINT NIDTR NX N2 27 (DIX T3 ROWIN 232N .2
"INNY ©°1573% CPRIWIT AT 12 YW INIOT R 771732 P9I RIT L(RIRT 71201
»n 0P Y31 AW NP YV ,2IR N1IH DW P01 RITIPIDR LTI AT 12 DR DRIW?
-37owNi L, (AYY NRINT) 2RIWSD 70°1571 NIATIRT PIN D R¥MIWA .PIRI ANDWN

TPRIN O PNR ORI PI72Y ROWIT 12 ,NNRINT NIDTA ¥AIB (PINT - 1277) 2003
0*IPn2 W3 DR NHRIN P57 77pH3a ROWIT 2120 W INTnY .122377 npo’s Yw
5w Nppwi *23% °%%5 19IXI) NUNPINT NI YW 15p I NYRW AnYY oA ,0°Inx

n'Npin N1w19 - "0?0 113 :89UN1 N1W19 ,P11 'R L,IRT 77T XWII2 R°WIT AN

:710° PI0? 3 §°¥0) 1°°1p71 NI W 7BR I 1°1va ,PWwnk 75 .(390-369 By ,(1994)
(AN DIRT 12D :TI0° PIND 5 HPYD) TOXRHN NIAT YW (10101 DIRT 712D

R”¥) °WId7 DIVIR 55 ,AR71D ,17°1P7 DIDT 9732 RWIT 5515 7WRIT 7PN

- ]7711‘7) 221 (4)Ln 3”75 ,°5IN°W 15D 5931 ‘1 1”7¥2 INIRAT PNIINT P12 6821/93
7Pn2 (729 (1)1 37D ,IXIRT IW "1 3730 5578/02 732 ;431 ,("NITNI P11 hwId

951 ,90R" WY 99157 wIn 9% pIn Yow 5% ROWiT 2120 YW Inwea AR2AN MW

’1 1729°0 4424/98 D”¥) TI10°7 NITA DOVAID ,BP°PNa DNPWYIT WY W mnenn

NP7 P PRIN (0I°72) XROWID MIWNT a0, NIy (529 (5)11 37D ,7RIW NN

nbv1> AnBwn N NIDIR PR LINYI? LJPPOY 2 NPNpINT NI YW anwoip
PRI LI AT 12 QY PRIV 2 MIADWN TIPRY PHXRIWC AR YW INIST DX 72302
7AMIT TITART TR AT 12 PW INPIN OV AN PARMD (P12 IR annYn nya R5w
Dvyn R 0PI 9% AR’AN ,ROWIT 120 YW INLIWS ,NPNpINT NISTI YW IRN
Mp L, NNPINT 71123 7YY 0220 1R 757091 N1NPIN NIPIDTA 0°Y3ID 1awn>
115 .01NRINT 111517 Y M1 neab avhy aR3ING .7Y2377 Npovs YW 3PRINA
0owa ITIMNAY vOWMT N2 YW on%I>°Y TWKRA Nwyn Y3 1MIYNRY ALy 15
X>WIT) ‘-2 NIPNIRT 172 332 /HY ,"NINA P12 DWID) N1PNPIN NIYY Oy 29y
PXIW 2 NMIYPWR *971m NOWY 1715/97 Y733 5 (7M1 > UDIW) 471-470 ,(130W 'H

197DR (M3 73 hRDIWT) ‘A= DPNIRT 1°P2 419 ,367 (4)R1 37D ,INIRA W ')

WY L,AnBWwn A% N13T? YA Y52 ROWIT 2920 YW 72 0787 WA DR 0°93pn
NI5T R L,NINR NPNPIN NIDTA 3T NIDT DWAINMD CMONT 7Ipnaw mven nivyh

232

X vownn Ren NEVO.CO. il n"ya ks axe 1

a47.doe03070520\121\C:\Documents and Settings\yonatand\Desktop



D91 Y ) Y29YN VIWNT NINIIY YVIVNT 1IN NINTY 7052/03 %)

TPIXT WO ORI APRWA 72, IR IR .(IN17°071 0IRT 7123 : 7107 PIAY 2 §°vo) 0N’

nR W% wr RNW IR L,7932377 Npocd CRin Cd Py pInn bW np7ab nnuob
72IWNT L7209 9% XYW RIIY L0233 npovd? mon»na kDY mwannm
IPDIR TIPRZ DYDY ANOAW A3 %A N1PNPIN NIDT Chw P2 mMwanny
1ManY wATav TR KT 77°N0 IR NIWANT ANIR YW 31037 N7A0naw L1on”
NI P NAR YW amiznz® nI572 Y20 Arna anRY L1380 .nenTn
JPITY IR 19IM OMouA (IR JMIEY L0Ipn YOm .Annan pawn Yy nwannn
M1 12 Sw Anbwn »n% nPNpINT NIdT YMD PINT 0 L,XOWIT *1an bW nwiwd
2WIN PRPNWDDI MTA 12 DR A%IR R2AAY 1Y WORN RIT PRY DWH ,IRIWN

SNIRT

T9RW 1Y XD PINAW 0°37%n ,(019°72) XOWIY MIWHT ROWIT L0 W .3
PIN2 NWYON AY°AD7 °D AWIR Y230 NPYHAV 2UNWRIT QRINY YT 952
5w 7°39Y NR 21977 YDA PINT 0D AW T 512 DWIIDM I51M07 MIdN PIn 2% IR
PIMT 7D 077 @°1°301 13 .77IXI N°PONY IV YAIDA PINT D AW 5 PRIV N1vIn
,75 .192377 NP D2 IV NIPNT AN INANIW DXNWRIT TIWNT 02N P13 TN
- PRIPNWYDI AT 12 YV P PRIWD §0°1077 910°K 172 PP11°%T Wp DpW R3]
7107152 1IHLT 1INV 2T I2°07 MVPR 1°2% - WINW PINT AWV 12 PYINRT X7
NXR PWAY 001 KD 03 ,RINI WY PN YW n°Yona RO - 17 AT 12 Pw %X
*DIPIPI TIPHA NIOAP AT LININD INY?ADW PYIHRI WINW TIN PINT 2w 1n°Pon
P72 NPIY PRIV DORINWHD A7 *12 YW 2Not1 PV pInaw 57131 10UR? 70
IR 9O YW POYRITIPIPR AP 2PRIWY DORWAIT 22T YW DPORITIVIOXR

.7773 7I0°R NIAPYI RIANW JINL’2 NI ANIR DX 2w RY IR

MM CWILWR MWwnT (AN YW w3 nIpnnn Ian 12 npitnnn .4
NX PTI2 77T 702M IR 12392 NIPNTH YR 7T 1ManD 02onnn oonvyY NN
PNPINT NISTI AYUADT ApY DI PRI 1A% PINAW nUnNani nhyIing 1°3 onen
D Y2IPY MIPHT DR LAY 1IP2 INRI RNYW IR L,DANN YRR NNin ROWID
,aNIWAINT 11720073 YW1 0°119°07 DW 1n02 717 AYRWR YW IR a7avan”
3N qWNRA .(ONYI NNINY 110 3po D) 79I9am3 [Iana n Yy onvown dw
»M YD 3 NINANDAN AN PR AYKRWA” (AR 0902 C0IPNPT 7Ipna 1nand
OR DTR 1 W3ADY °D NIIANDAT NPIYY NPORITIPRA ApI22 TANI OR DIXR

233

X vownn Ren NEVO.CO. il n"ya ks axe 1

a47.doe03070520\121\C:\Documents and Settings\yonatand\Desktop



D91 Y ) Y29YN VIWNT NINIIY YVIVNT 1IN NINTY 7052/03 %)

19T37AW NIRTNT TAD IYIPW 3T NPNINAN0T NBOIN DRI LATIA I0°RD 712w
SW IN2IWN .(AW) “APINT AR 2T 212 PW 2°N1ION YUY 5 070 Y NnIad
W @NI5Ta NBONR AYADT TAID AVIPW A1R 1INV NBOINY LK ROWIT AN
3 R (0I°72) R2WIY TIWNT 20 YW INYT ,INPIYY AnDwn Ny 717907 IR
.0PnpIna Avean? o2 AT Ppwn A% 1n°h we 097 ,0°n% NIDTa (poYYw INRD
111,01920077 YW A%RWD AYRWA NA¥AY IWKR 17 ,0°°1W3a ROWIT 2120 DY IR PN

qrana Yw amwea

NP0 NINANDT YW (Mand I¥F 722 DINTAT (NAn NAYAW ,pEo X .5
TM2MT .IMANT ©°033 TNIVA DIV PARNAT DX INW’HNYY vdWHT YW ImINeY
952 (Learned Hand) 7377 737% 0OV YALW YIT°7 [MANT DX 7310 ROWIT XY
.(United States v. Carroll Towing Co. 159 F. 2d 169 (1947)) N1%w17 n91v% vyaun
MIY°w nY5oM) PTIR NYMIN OR NIYWINT Dnp ,TI0 UDIWT NNYBW ARNWHT DY
TMaNT) PTIT NYIND MWITIR DIRXIAT Py AR (OMwnann® nmanona pnn

'R ROWIT T DY L498 (2)13 375 ,9RIW> N1°7m 71 I00 5604/94 R”7Y2 9971 INKRT

WP AR IDIW” by ¥r2¥7 WX ,'[’77:1"'1 'R LDV T Yy an (511-510 'ny) P92
95 V9WN "D LD 0ILIRI NNLPWI D7D R IR TW 3(521-517 ’nY) *npnn

77°n 72 WP DL NN ARNWA PYNI AYION 1YL AYRWA NAXT (275 (R7OWN)
M5 ,0°I°72 WINWR SUDBWHAR MINCIT DR NRIPR XM 21N Yw 739
NIMIDRVAT .NPLOWNAT 72°N52 RIT YIDI L2713 “Hpwn” LUTIPRYLARNWND”
IPPOY L,AOWI D3 IR .DLWDHIN D°3WINI IR D’POIY IWRD 1NIAAY NIvIon
SNYLY ,NIMYNNn XY PR Yyw Priva ,oipn Yom pLumchna XYY D'udWNI
3 0°7491 13°152 IRAITW D 1017 .DIR 222 AYVIADY VAT 952 NINanon YW nvRY
R NINBWH IR PW Y2 1775 A%IR I0I0IW DRINWYD 3T %12 AWIWI 2wV
AYEDI D2IAX 0°277 DR 212 DIIWY 1A 2O°VIAD DAIND .71V CYIAHI 0Y2IVn
nPINY AT 7RI 70 PRIWY 015°7% N7 1Y AWOWI 22IWY ONIR 0D VY
PR NYRITIPIPRIT NOPALIAN AR IAT 0D L,AA9I7 P10 WO L,Ynwn I1avw
0°INRY P1I0LA 115°0 @NANT AR P2 K9 1DIRA TIDAY A (DWW AnLan
nn»p 03 ,am? Ny we AR 01Nl 700 HY L.15°0 aANAn XY A%IX 0noCIdw
AR NXTY,0IXR P12 NIYPAD 7°NI12pYA R’2N 225D 337 *12 *HYR LW 70%15W NIRIN
R 0 9% 777 2 PRW L12IMO LIART INR PO 01’2 N°1InYa R I JIVIN OX
RT3 WINC12 RYR NII2NDOAA POV PR ARR YW a1 11vRY mvann apen

234

X vownn Ren NEVO.CO. il n"ya ks axe 1

a47.doe03070520\121\C:\Documents and Settings\yonatand\Desktop



D91 Y ) Y29YN VIWNT NINIIY YVIVNT 1IN NINTY 7052/03 %)

NIRT HW TI0°11 IART 772 *NINANDT TIOH LRIDIXR LNAITNIN PR ARVIWNT
»M3 7Y AD NNIYY IR M2 YD DRI 0201 CIWwn KPR LINRT 77082
M2 - RPWI 727 210’23 PI2 /R ROWIT 720 YW INWCI DR NEHNY 0% Anown
na»nnn 1391 ,7°921 "127 YW XIT 2307 YW Cnwex °B Py ,NRT npwvh a0y
QNP ANWH AYLH I 75 71182 AnDUIT NART LNHRRT DY 471 anw fawn
N1RYY 00K D0ILIRI D237V TAID IMWY IR N YW JIVI 072 22NIW 022a8n
IR 7R DR PIYAY N2 RIVIR 2°0°YI NYOWIN 2ON0YY ,auna nvapnn NXY
02731 257 °Y5 NY1IN Yy vLMIN 07K 25 11371 KT XY ,PWND ,70 LINRT DIVIKRT
D VIO 0’3177 IDOM DR NIVAWNA 1DIRI VP’ NI *»°Y 79T D°w 53
79272 Yapnn MPRT P02 AvIAw n°Iav PR L1D °b %Y AR .0°397 NIIRDA

DP1TIn

TIARA TRV ARNWAT NAXIA XROWIT 0I2A0 YW INWRA DX YaApR I19DR .6
nooIN LROWIT 2127 YA RIT APOR ARIIND 02507 2702 PR L,°NINAN0T LINYKR
7919577 1IW°27 NI RD OM*A 33T 212 YW 710715 YV 7733 10°RD NPapnnT INw AN
2pY D°YRIWOT AT *12Y PTIN NDOIN TMD AVIPY AR ,MORITITIPR 7p2733
INIRI PI°I2 WHANWR DX AR (YT NNAY 112 7p0°D) ANDWH MY onIsTa v and
9I0°R2 17151957 JIAV’AT NOOINW X7 PNIPOM I ,WINW XROWIT AWIV 12 (02N
nIYIR P2 A 23,9V 31 WP LANDWAR N2 NDOIIT AV ADA DR 7R I¥N 1773
9% A0 WINW DWIY 2U1W DUDIW 12 2¥nD APAT 2NN T 3TIpIa
1 ,70°7 72,27 ARXIN CNWT NI NIRIING D30 IR CLDWN (NAND NNXR
.DP1NIT YW ANWR NINCOT INY DXWAINAT 03Iy (NI ANwa Coni Ypwnn
239 7P507 PR D 9172 L, ARNWAR Inwn Y% 0°1°50m X 03 ,Nun nn Wwha
O¥Y DX 071 APKR YO XY .2nnwn onmIRb b wow 7oaponi 0207y
XY D¥I1R DIWAINAY 0271570 7IMIR L0IP ,N112007 YV N1onnoR YW NN yan
- AWIR LINIAN L N1T21178TL,2000AYY 19IR3 YT, 172 IR T IWPaa) 07RIN

.(°3w P9b IM1°”P2,(2005 ,29m-1a on N2°9¥21) 0 INKRN 1NaN

APRWT DR 79972 97IVA D19V 0°°19°0 ,N19aN0T 10 0YAwINa 2107y T
77 amna onn Yow LR Nralatyi 5w nrna nya NRPRPNa 119NN Ann AN
0°1713n DYDWIN 79X N9 .Q°y1ap 1PNI9I2AW PLYD AN 721N PRW 77379
DIMN2 vOWNT N2 HW nramInn NI 21070 POIY 72 RXWNT 07°1°2) ,0°1W

235

X vownn Ren NEVO.CO. il n"ya ks axe 1

a47.doe03070520\121\C:\Documents and Settings\yonatand\Desktop



D91 Y ) Y29YN VIWNT NINIIY YVIVNT 1IN NINTY 7052/03 %)

37D ,PRW> nHwnn 71 HRIWa L WR DI12KR 1A aying 2533797 77ia ,100)

NpPINNT NIWIY °5 IR 793951 pwn mInn »2a% ,5wn 95 .(58-57 ,46 (3)R1
NIYISNA 239M YORIT NI 1°2 ,N°0M° 20T 1IN 2N 1IN NYXANT MW
INTPAPING PINNW 0PYIXPH 0917w 02311571 NIRT R YW 20591 172 1INDY
1715/97 7732 ;(3127213 /R ©BW) 575 'Y ,"N1NA P11 NWID) LOWNT N°3 YW
Y732 ;389-388 ,367 (4)RI 77D ,IVIRA W ‘1 HRIW’D Mwvpwan vmin nowh

92331n AWKRD LI RIT .(263 ,235 (1)71 37D ,A7M2AN0N7 W '] DRIN 4769/95

A¥YINg 1661705 7732) 0°27 2YINWAT 2°A7IA2 7°190R DO1INRUa 357vna

12 awnniab vw A0 DX .(576-572 ,481 (2)1 37D ,ADIOR ‘1 BIY N D INIRA

PVIDW NIVL 1N WWAR RIT PPN 1192°NR amIn Yy v hwah wy wR)
.INY PIOYR 752

TN X7 WP 0170 212 DUDIWT NIWIR YW ANIVYL” 2D 9210 ROWIT 1an .8
5w NILAY X°71 75% 72°07 .017°0 NDIPNA NYRIANTI NPRINAT NIWIR YW 1NIvLn
W INP°0D2 IRW NI LTI PHPR YA DI BWVIPINTT DR INPN NUDIWE NIWIN
W 1NIvL 15 RY .NIwpY MwIn nIsba W (mInieY naxIw Jax> wbwni N2
.(NYI NN1IAY 21 7p©’D) “NRT 11O XY WOK 21191 71pnnn 17 NIART DWW
NIYY TN Q°PINT IDOMN PMINY PRI IDPINT TNV PINAW V2P 23 ,ynHNwn on
7PnYHI NPIPN ©NoNY INRY AR IWDXI TNV 317 DR NP PNIREINY
L2177 .0°111°97 23w o N 1YY NPLIDTw NIvL C15n WWAR YR ,092 .10
NTIPIN 03 RYXR ,°NPIN RIT PINAW AY*Ap 71CIVY DIVY YW vand NTIpI P R
LJOR LONPINT IMaNa I IR PINT 0% ,75IDT AY AR 71IYW NIvL Yw vani
»1% NI5T2 Y235 0IA°N L,IMWY 1Y PINAW YIP °Y 11°IDAW NIPNYI 707N OXR
POD1 NNV MY2pNN oX ,T3m ORIV MR YW ¥17° N2 9pon bw nnbwn
9D0m YW nwell N7DIx MIRbWYI ©°°n% NI5T2 AYUAD 23N L,PINY [pIn PR U
DN PR L,ARNWAT YW 72778 21wn 01nYvIa 11poyI YORIT .0TR %12 Yw v17° *nYa
wwn? N Max Ppwn (0% v nwwh NI YW NIMWDHRT DR 112wWNA RN
73 Im19n7 YW 1972721 .0°°0% NIDTR NANN 12 ARNWAT YW ¥ INIRI NI YW

:217°17

"When the harm that would be generated by a
judicial mistake is especially severe, courts
should raise the bar before striking the legislation
down." (G. Davidov, The Paradox of Judicial
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"...in matters of national security, the cost of
failure can be high. This seems to me to underline
the need for the judicial arm of government to
respect the decisions of ministers of the Crown on
the question of whether support for terrorist
activities in a foreign country constitutes a threat
to national security. It is not only that the
executive has access to special information and
expertise in these matters. It is also that such
decisions, with serious potential results for the
community, require a legitimacy which can be
conferred only by entrusting them to persons
responsible to the community through the
democratic process. If the people are to accept
the consequences of such decisions, they must
be made by persons whom the people have
elected and whom they can remove." (Secretary
of State for the Home Department v. Rehman

[2001] UKHL 47)
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"Where immigration is concerned, Article 8
cannot be considered to impose on a State a
general obligation to respect immigrants' choice
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of the country of their matrimonial residence and
to authorise family reunion in its territory" (Ahmut
v. The Netherlands, no. 21702/93 8§67, ECHR
1996-VI).
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"As a matter of well-established international law
and subject to its treaty obligations, a State has
the right to control the entry of non-nationals into
its territory ... Moreover, where immigration is
concerned, Article 8 ... cannot be considered to
impose on a State a general obligation to respect
the choice by married couples of the country of
their matrimonial residence and to authorise
family reunion in its territory" (Gul v Switzerland,
no. 23218/94 8§38, ECHR 1996-I).

by NIYLINT MIMN (AH 7332 PWIpR YV PDIPRI PPN N2 IHY AwID AnIRA
19733 7IRY IR DY RIT IRV 157,7A05WH A% NISTTI 71PKRY 8 7PYD 1732 710N
w> >3 ¥aIp RIAW TIN LAY APA YW UI017RA 1°2% ©I57 YW 0IUIRN 172 7Y YW

<7700 anAn” 11°9niK 302 o nInh

"The Court reiterates that the essential object of
Article 8 (art. 8) is to protect the individual against
arbitrary action by the public authorities. There
may in addition be positive obligations inherent in
effective "respect" for family life. However, the
boundaries between the State's positive and
negative obligations under this provision (art. 8)
do not lend themselves to precise definition. The
applicable principles are, nonetheless, similar. In
both contexts regard must be had to the fair
balance that has to be struck between the
competing interests of the individual and of the
community as a whole; and in both contexts the
State enjoys a certain margin of appreciation”
(QW).
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"The duty imposed by Article 8 (art. 8) cannot be
considered as extending to a general obligation
on the part of a Contracting State to respect the
choice by married couples of the country of their
matrimonial residence and to accept the non-
national spouses for settlement in that country”

(Abdulaziz, Cabales and Balkandali v. the United
Kingdom judgment of 28 May 1985, Series A no.

94, p 28).
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A1 IR RO NPI27-NIRIRD VOWNAT NPAW DA N (430 U.S. 787, 807 (1977)

: QW Y2pIW °BD ,77°3R *1°1ya Ap pna 21vnib

"At the outset, it is important to underscore the
limited scope of judicial inquiry into immigration
legislation. 'This Court has repeatedly
emphasized that over no conceivable subject is
the legislative power of Congress more complete
than it is over' the admission of aliens" 'n¥ya ,0w)
(792
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: ProtectingLiberty in an Age of Terror (Cambridge, 200589502 (Kayyem)

“A distinction based on nationality also has some
rational justification in terms of combating
terrorism. It is not unreasonable to assume, that,
with the possession of a passport from a certain
country, the passport holder has a loyalty to that
particular country. If such a state is a terrorist-
supporting state, or at least tolerant of terrorism
against the United States, then people holding its
passport are more likely to be supporting terrorist
groups” (102 'mya ,aw).

:0°9277 qWHn

247

X vownn Ren NEVO.CO. il n"ya ks axe 1

a47.doe03070520\121\C:\Documents and Settings\yonatand\Desktop



D91 Y ) Y29YN VIWNT NINIIY YVIVNT 1IN NINTY 7052/03 %)

“In light of the danger of emigration for terrorist
purposes, we would allow consideration of the
original nationality where the newly adopted
nation is less than vigorous in opposing terrorism”
(103 'nya,ow).
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The impairment must be "minimal”, that is, the law
must be carefully tailored so that rights are
impaired no more than necessary. The tailoring
process seldom admits of perfection and the
courts must accord some leeway to the legislator.
If the law falls within a range of reasonable
alternatives, the courts will not find it overbroad
merely because they can conceive of an
alternative which might better tailor objective to
infringement.
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